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I. IDENTITY OF RESPONDENT 

  The respondent is Christopher Conklin, the 

appellant below. 

II. COURT OF APPEALS DECISION 

Christopher Conklin respectfully requests that this 

Court deny review of the Court of Appeals unpublished 

decision in State v. Conklin, No. 846345. A copy of the 

opinion is attached as Appendix A.  

III. COUNTERSTATEMENT OF THE ISSUES   

The Court of Appeals rightly recognized the State 

argued any assault was intended to force the alleged 

victims into the vehicle, as a basis for the kidnapping 

conviction. No other purpose or effect was argued or 

presented. Thus, when the Court vacated the kidnapping 

convictions, the allegations of continuous conduct which 

were a part of the kidnapping charge were also vacated.  
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IV. STATEMENT OF THE CASE 

Arlen Stebbins and his friend John Fryer stayed two 

nights in Stebbins’ mobile home to fend off potential 

intruders. (7/19/21 RP 702, 710). The property had 

recently been broken into and items had been stolen. 

(7/19/21 RP 681). 

Around 4 a.m. on the second morning, two men 

entered the mobile home looking for someone named 

Larry. (7/19/21 RP 711-12). Each intruder carried a 

firearm. (7/19/21 RP 711, 716; 7/29/21 RP 449-50, 456-

57).  

The two men directed Stebbins and Fryer to get up. 

The men told them “you’re going with us” to the car. They 

told them to leave their cell phones and wallets in the 

mobile home. (7/19/21 RP 718, 720, 723; 7/29/21 RP 

464).   

 As they got to the car, one man told Stebbins “Shut 

up and get in the car or I’m going to shoot you right here.” 
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(7/19/21 RP 727). As Stebbins kept asking questions, the 

man said, “I*’ll shoot you if you don’t get in the car” and 

then hit him in the head with the revolver. (7/19/21 RP 

728). The man continued to tell him to get in the car. 

(7/19/21 RP 730).  

When Stebbins argued with the man about getting 

in the car, the other man shot him in the legs. (7/19/21 RP 

734).  Stebbins got into the car and then fell out. After he 

fell, he got up and ran from the car. He heard no other 

shots. (7/19/21 RP 736).  

Fryer also testified as they walked down the 

driveway one of them told him to get into the vehicle. 

(7/29/21 RP 764). When they got to the car, he heard one 

of them yell, “You can’t do that”, and then saw his friend 

get hit in the face with the gun. (7/29/21 RP 467). Fryer 

ran away from the vehicle. (7/29/21 RP 467). He heard 

shots being fired. (7/29/21 RP 468).  
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 The State charged Conklin by third amended 

information with two counts of assault in the first degree, 

two counts of kidnapping in the first degree, one count of 

burglary in the first degree, and one count of unlawful 

possession of a firearm second degree. CP 89-92.  

Mr. Conklin was convicted on all charges, with 

firearm enhancements on each, with the exception of 

unlawful possession of a firearm. CP 239-249. Mr. 

Conklin filed a timely appeal. CP 459-460. 

On review, the Court agreed with the appellant’s 

argument and the State’s concession that instructional 

and evidentiary challenges to the kidnapping, assault and 

burglary charges required reversal and vacation of the 

convictions and the firearm enhancements, keeping only 

the unlawful possession of a firearm. Slip Op. at p.1,6.Slip 

Op. at p. 6.  
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The State later sought reconsideration of it’s 

concessions and the Court’s opinion. The Court denied 

the State’s motion for reconsideration. (Appendix B).   

 

V. ARGUMENT WHY REVIEW SHOULD BE DENIED 

The Decision of The Court of Appeals To Vacate The 

Convictions Does Not Conflict With Published 

Decisions of Washington State Courts.  
 

The State is mistaken regarding the Court’s 

reasoning in dismissing the assault convictions and 

corresponding firearm enhancement convictions.  

The State charged assault, kidnapping, and 

burglary as  

a crime of the same or similar character, and/or a 
crime based on the same conduct or on a series of 
acts connected together or constituting parts of a 
single scheme or plan and/or so closely connected 
in respect to time, place and occasion that it would 
be difficult to separate proof of one charge from 
proof of the others… 

 CP 89-90. 
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A continuing course of conduct requires an ongoing 

enterprise with a single objective. State v. Gooden, 51 

Wn.App. 615, 619-20, 754 P.2d 1000, rev. denied, 111 

Wn.2d 1012 (1988).  “[E]vidence that a defendant 

engages in a series of actions intended to secure the 

same objective supports the characterization of those 

actions as a continuing course of conduct…” State v. 

Fiallo-Lopez, 78 Wn.App. 717, 724, 899 P.2d 1294(1995).  

Here, the continuing course of conduct was geared 

toward one end: the kidnapping.  

The jury instructions specified that to convict for 

assault in the first degree, it must find the assaults were 

committed with a firearm and with intent to inflict great 

bodily harm. CP 184, 186.  

The jury instructions for kidnapping in the first 

degree, numbers 26 and 28, specified that to convict for 

kidnapping the jury must find the defendant abducted 

another with intent to inflict bodily injury on the person, or 
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to inflict extreme mental distress on that person. CP 

198,200.   

The State relied on the act of shooting as the basis 

for the elements of assault and the “intent to inflict bodily 

injury” element of kidnapping. The act of shooting was to 

force Fryer and Stebbins into the vehicle. 

His purpose, his intent, was to stop him, to 
incapacitate him. He didn’t want him to get away. 
He wanted him to get inside that Escalade, just like 
he wanted Corky to get inside that Escalade… 

 
RP 650-51.  
 
 Regarding the kidnapping, the prosecutor said:  
  

It wasn’t just restraining them in this house, they 
weren’t just restraining them there. They forced 
them get up and go. They wanted them to get into 
that Escalade. They were threatening them to get 
into that Escalade. They could have affected that 
deadly force on both of them if they wanted to…. 
Mr. Conklin shot him in the legs when he would not 
get into that Escalade, which made Corky fall into 
the Escalade. He was trying to get him to do that. 
The intent was to inflict bodily injury. Conklin shot at 
Fryer and shot Corky.  
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RP 654. (emphasis added).  
 
 In Davis, the Court directed review of offense 

merger to be determined by looking at how the offenses 

were charged and proved. State v. Davis, 177 Wn.App. 

454, 311 P.3d 1278(2013).  

 Here, the Court of Appeals correctly recognized the 

State charged Conklin in a series of acts, constituting a 

single plan: a kidnapping. Thus, the alleged assault had 

“… no independent purpose or effect because the State 

argued the assault was intended to force Fryer and 

Stebbins in a vehicle as a basis for the kidnapping 

conviction.” Slip Op. at 3; Davis, 177 Wn. App. 454, 465, 

311 P.3d 1278 (2013). (Emphasis added).  

The Court also agreed with appellant and the State 

that the State provided insufficient evidence to support 

the alternative means of kidnapping, intent to inflict 

extreme mental distress, as provided in the jury 
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instructions. It properly dismissed the kidnapping 

convictions. See State v. Garcia, 170 Wn.2d 828, 318 

P.3d 266 (2014).  

 
VI. CONCLUSION 

This Court should not accept review of the State’s 

petition. The State charged Conklin with crimes based on 

a series of acts constituting a single scheme. The Court of 

Appeals properly viewed the convictions through that 

lens, merging the assault with the kidnapping convictions. 

The Court rightly agreed the State provided insufficient 

evidence for a reasonable juror to conclude the State had 

proven alternative means for kidnapping and reversed 

and vacated the convictions.   

Based on the foregoing facts and authorities, Mr. 

Conklin respectfully asks this Court to deny the State’s 

Petition for Review.  
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This document has 1,291 words excluding the parts of the 

document exempted from the word count by RAP 18.17. 

 

Respectfully submitted this 30th day of August 2023.  

 

Marie Trombley 
WSBA 41410 

PO Box 829 
Graham, WA 98338 

  



 11 

 
 
 
 
 

 
 

APPENDIX A 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 

 

 
 
 
 
 
 
 
 
 
 
 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
 
 
STATE OF WASHINGTON, 
 
   Respondent, 
 
  v. 
 
CHRISTOPHER HOWARD CONKLIN, 
 
   Appellant. 
 

 
 No. 84634-5-I 
 
 DIVISION ONE 
 
 UNPUBLISHED OPINION 
 
 
  
 

 
 HAZELRIGG, A.C.J. — Christopher Conklin appeals from multiple felony 

convictions for assault in the first degree, burglary in the first degree, kidnapping 

in the first degree, and unlawful possession of a firearm in the second degree.  

We accept the State’s concessions as to instructional, evidentiary, and 

sentencing errors on all convictions except for unlawful possession of a firearm in 

the second degree and the imposition of the DNA1 fee at sentencing.  

Accordingly, we remand for the trial court to vacate the erroneous convictions, 

resentence Conklin on the remaining charge, and determine whether the DNA 

fee is proper. 

 

                                                 
1 Deoxyribonucleic acid. 
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FACTS 

 Christopher Conklin was charged with two counts of assault in the first 

degree, one count of burglary in the first degree, two counts of kidnapping in the 

first degree, and one count of unlawful possession of a firearm in the second 

degree.  All of the charges except unlawful possession of a firearm carried 

additional firearm sentencing enhancements.  Prior to trial, Conklin filed motions 

in limine seeking to prohibit the State from introducing in-court identifications of 

Conklin by the two named victims.  He argued the separate pretrial identification 

procedures used with each witness were impermissibly suggestive.  The trial 

court denied the motion with regard to witness Arlen Stebbins but reserved the 

issue as to witness John Fryer.  During trial, the State did not seek an in-court 

identification from Fryer.  The jury convicted Conklin on all charges. 

 Conklin timely appealed. 

 
ANALYSIS 

I. State’s Concessions of Error and Issues for Remand 

Conklin’s opening brief assigned error to the trial court’s rulings on the 

identification procedures used with each of the named victims and the imposition 

of the DNA fee at sentencing.  Conklin then filed a supplemental brief that raised 

several instructional and evidentiary challenges to the kidnapping, assault, and 

burglary charges.  The State properly conceded error on all issues except those 

relating to identification by the witnesses and, as such, we only briefly analyze 

the conceded errors here. 
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 The State expressly agrees with the argument and authority set out in 

Conklin’s supplemental brief.  Accordingly, the charges of assault in the first 

degree with firearm enhancements must merge with those of kidnapping in the 

first degree.  Under the double jeopardy clause, the State may not impose 

multiple punishments for the same offense.  State v. Berg, 181 Wn.2d 857, 864, 

337 P.3d 310 (2014).  Courts utilize the merger doctrine “‘to determine whether 

the Legislature intended to impose multiple punishments for a single act which 

violates several statutory provisions.’”  Id. (quoting State v. Vladovic, 99 Wn.2d 

413, 419 n.2, 662 P.2d 853 (1983)).  “Even if crimes would otherwise merge, 

they can be punished separately if they had an independent purpose or effect.”  

State v. Davis, 177 Wn. App. 454, 465, 311 P.3d 1278 (2013).  The parties are in 

accord that the State relied on the acts of shooting at Fryer and Stebbins as a 

basis for the elements of assault and the “intent to inflict bodily injury” element of 

kidnapping.  Conklin further notes there was no independent purpose or effect 

because the State argued the assault was intended to force Fryer and Stebbins 

into a vehicle as a basis for the kidnapping conviction; no other purpose or effect 

of the shooting was argued or presented.  To avoid a double jeopardy violation, 

the assaults must merge with the kidnapping charges. 

Conklin next avers, and the State concedes, that his convictions for 

kidnapping in the first degree must then be reversed because the State did not 

provide sufficient evidence to support both of the alternative means.  “When a 

defendant challenges the sufficiency of the evidence in an alternative means 

case, appellate review focuses on whether ‘sufficient evidence supports each 
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alternative means.’”  State v. Sweany, 174 Wn.2d 909, 914, 281 P.3d 305 (2012) 

(quoting State v. Kintz, 169 Wn.2d 537, 552, 238 P.3d 470 (2010)).  Under 

Washington law, there are five alternative means under which a jury may find a 

person guilty of kidnapping in the first degree.  RCW 9A.40.020(1).   

 Here, the court instructed the jury that it could find Conklin guilty of 

kidnapping if it found he intentionally abducted Stebbins with the intent to either: 

(1) inflict bodily injury, or (2) inflict extreme mental distress.  The parties agree 

there is insufficient evidence to support the second alternative means, that 

Conklin intended to inflict extreme mental distress.  An intent to inflict extreme 

mental distress “is an intention to cause more mental distress than a reasonable 

person would feel when being restrained by the threat of deadly force,” while the 

analysis of the level of distress focuses on “the mental state of the defendant 

rather than the actual resulting distress.”  State v. Garcia, 179 Wn.2d 828, 843, 

318 P.3d 266 (2014).  The State concedes that, even in the light most favorable 

to its position, the statements regarding the kidnapping charges that it relied 

upon in closing argument are insufficient to demonstrate an intent to inflict more 

extreme emotional distress than a reasonable person would feel when being 

restrained by threat of deadly force.   

 Conklin next contends his conviction for burglary in the first degree must 

be reversed because the jury was instructed on an uncharged alternative means.  

Because this is a manifest error affecting a constitutional right, we may review 

this assignment of error for the first time on appeal.  State v. Chino, 117 Wn. 

App. 531, 538, 72 P.3d 256 (2003).  “Generally, the crime upon which the jury is 
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instructed is limited to the offense charged in the information,” except where a 

jury is instructed on a lesser included offense.  Id. at 539.  If the State omits an 

alternative means of a crime in the information, “it is error for the trial court to 

instruct the jury on uncharged alternatives, regardless of the strength of the trial 

evidence.”  Id. at 540. 

 The State charged Conklin with burglary in the first degree, alleging he 

“unlawfully and feloniously, with intent to commit a crime against a person or 

property therein, enter[ed] or remain[ed] unlawfully in a building” while armed 

with a deadly weapon.  However, at trial, the court instructed the jury it could find 

Conklin guilty of burglary in the first degree if it found that he “was armed with a 

deadly weapon or assaulted a person.”  (Emphasis added.)  While this “error may 

be harmless if other instructions clearly and specifically define the charged 

crime,” that is not the case here.  See Id. at 540.  The State concedes the court 

erred in instructing the jury on an uncharged alternate means and that reversal is 

necessary. 

 Finally, the State agrees that remand is appropriate so that the trial court 

may determine whether Conklin has already paid the mandatory DNA fee 

pursuant to a prior felony conviction.  RCW 43.43.7541 requires that every 

sentence for a felony “must include a fee of one hundred dollars unless the state 

has previously collected the offender’s DNA as a result of a prior conviction.”  

The trial court found Conklin indigent and waived all discretionary fines; if it 

concludes on remand that Conklin previously paid the DNA fee, it should be 

stricken from the judgment and sentence. 
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 We accept the State’s concessions on these errors and remand for the 

court to resentence Conklin after merging the charges of assault in the first 

degree with those of kidnapping and vacating the convictions for kidnapping in 

the first degree and burglary in the first degree.  On remand, the court should 

also determine whether the DNA fee is appropriate here or should be waived as 

previously paid. 

 
II. Witness Identification 

 Conklin also assigns error to the trial court’s handling of his pretrial 

motions to suppress an identification by Fryer obtained using a “show-up” 

procedure, and any in-court identification of Conklin by Stebbins.  Because the 

State relied on the testimony of both Fryer and Stebbins to prove Conklin 

unlawfully possessed a firearm, now the only remaining conviction, we address 

each argument in turn. 

 We review decisions on the admissibility of evidence for an abuse of 

discretion.  State v. Birch, 151 Wn. App. 504, 514, 213 P.3d 63 (2009).  A trial 

court abuses its discretion if its decision is based on untenable grounds or 

untenable reasons.  Id.  Under the due process clause of the federal constitution, 

eyewitness identification evidence must be excluded if it: “(1) was obtained by an 

unnecessarily suggestive police procedure and (2) lacks reliability under the 

totality of the circumstances.”  State v. Derri, 199 Wn.2d 658, 673-74, 511 P.3d 

1267 (2022).   
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 A. Show-Up Identification 

 Conklin first argues Fryer’s identification of Conklin as one of the 

perpetrators should have been suppressed because the pretrial “show-up” 

identification procedure was impermissibly suggestive.2  “Show-up identification 

is typical shortly after a crime occurs when police show a suspect to a witness or 

victim.”  Birch, 151 Wn. App. at 513.  Show-up procedures are “not per se 

impermissibly suggestive,” rather, the defendant must demonstrate “that the 

procedure was unnecessarily suggestive.”  State v. Guzman-Cuellar, 47 Wn. 

App. 326, 335, 734 P.2d 966 (1987).  However, we need not analyze whether 

Conklin has met this burden because Fryer never identified Conklin in court. 

The day after Fryer testified about participating in a show-up identification 

of a suspect on the same day as the incident, the court asked the prosecutor if 

he intended “to ask Mr. Fryer whether he recognizes either of the defendants;” 

the prosecutor confirmed he would not be seeking such an identification.  The 

court stated, “Okay. Then that won’t be an issue.”  Because there was no in-court 

identification admitted, there is no error.  While Fryer described participating in 

the show-up, he never connected the show-up, or any description of the suspects 

he saw, to Conklin.3  Conklin fails to demonstrate a basis for relief on this 

challenge. 

                                                 
2 While Conklin frames this assignment of error as the trial court denying his motion to 

suppress, the record reflects that the court reserved on the issue.  The court never made a 
subsequent ruling (written or oral) granting or denying the motion. 

3 At trial, the State informed the judge that it would not seek to elicit an in-court 
identification from Fryer, and it did not do so during Fryer’s testimony.  However, in its closing 
argument, the State asserted that Fryer identified Conklin the morning of the incident in the police 
show-up procedure.  While there is no testimony to support this statement, Conklin does not 
assign error to this comment and, as such, the issue is not before us. 
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 B. Photo Montage Identification 

 Conklin also argues the court should have suppressed the in-court 

identification by Stebbins because the pretrial photo montage identification by 

law enforcement was impermissibly unreliable.  He asks us to revisit the case 

State v. Knight, 46 Wn. App. 57, 729 P.2d 645 (1986).  There, Division Two of 

this court held that where a pretrial photographic identification procedure is 

impermissibly suggestive due to the actions of private citizens, exclusion is not 

required.  46 Wn. App. at 59.  Rather, suppression is only necessary where the 

State “‘instigated, encouraged, counseled, directed, or controlled the conduct.’”  

Id. at 59-60 (quoting State v. Agee, 15 Wn. App. 709, 713-14, 552 P.2d 1084 

(1976)).  Conklin does not argue that the State controlled or directed the pretrial 

conduct, but rather that changes to information access and social media 

necessitate new guidance.  We disagree. 

 “An out-of-court photographic identification violates due process if it so 

impermissibly suggestive as to give rise to a substantial likelihood of irreparable 

misidentification.”  State v. Vickers, 148 Wn.2d 91, 118, 59 P.3d 58 (2002).  

Here, Conklin contends the police photo montage procedure was impermissibly 

suggestive because, prior to viewing the montage, Stebbins’s wife “had used the 

county jail roster to learn the names of the individuals arrested in connection with 

the incident,” then “used social media to find photos of Mr. Conklin . . . and 

showed them to Stebbins.”  Conklin also notes that Stebbins described the 

suspect on the night of the incident as having “orange blond” hair and a “blond, 

more blonder mustache.”  The officer who created the photo montage did not add 
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blond hair or a blond mustache in the search criteria, though he stated “it may 

have already been defaulted to there.” 

 Conklin roots this challenge in Stebbins’s exposure to the results of his 

wife’s online research prior to the police photo montage.  This alone is insufficient 

to demonstrate the procedure used by police was unnecessarily suggestive.  

Rather, the private investigation by Stebbins’s wife goes to the weight, not the 

admissibility, of the identification he later made when police presented the photo 

montage.  Conklin had the opportunity to cross-examine Stebbins on the 

procedure, including the change in his description of the alleged intruder, and the 

record reflects that he did so at length.  Stebbins admitted that, prior to viewing 

the police montage, he “viewed some photographs that [his] wife found” based 

on names published by the State on “the jail roster.”  Stebbins also 

acknowledged that Conklin, at the time of trial, had dark hair, a dark mustache, 

and a dark beard.  Stebbins conceded that, in his interview with officers only 

hours after the incident, he identified the alleged intruder as “a man with orange-

blond hair” and a “blonder than blond mustache.”  

 Conklin fails to meet his burden to demonstrate that the photo montage 

procedure utilized by law enforcement was unnecessarily suggestive.  Further, 

he was able to cross-examine Stebbins at length about his wife’s outside 

research and the inconsistencies in his various identifications and descriptions.  

As such, the court did not abuse its discretion in admitting the eyewitness 

identification evidence from the police photo montage. 
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Reversed in part, affirmed in part, and remanded for further proceedings 

consistent with this opinion. 

 

 
 
      

 

WE CONCUR: 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
 
STATE OF WASHINGTON, 
 

Respondent, 
 
  v. 
 
CHRISTOPHER HOWARD CONKLIN, 
 
   Appellant. 
 

 
No. 84634-5-I 

 
 DIVISION ONE 
 

ORDER DENYING MOTION 
FOR RECONSIDERATION 
 

 
 Respondent, State of Washington, filed a motion for reconsideration on 

May 30, 2023.  Appellant filed a response to the motion on June 5, 2023.  After 

review of the motion and response, a panel of this court has determined that the 

motion for reconsideration should be denied.   

Now, therefore, it is hereby 

 ORDERED that the motion for reconsideration is denied.  

 

 

      FOR THE COURT: 
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